dopma 1 coaepkRaHMe KacCauMOHHOM Kanobbl AONKHbBI COOTBETCTBOBATb TpeboBaHMAM
cT.401.4 YNK P®. Mpu aTom, cocTaBnaa »anoby Ha npurosop u dopmyampya A0BoAbl O
OONYLWEHHbIX CyAaMM HapylWweHMAX 3aKOHa, HeobxoAMMO MOHMMATb, YTO He KaXKaoe
dopmanbHoe HapyweHue 3aKOHa o06A3aTebHO MNOBAEYET OTMEHY W MNepecmoTp
npurosopa Uam MHoro obxanyemoro cygebHoro akra.

CkazaHHOe MMeeT MNpaKTU4YecKoe 3HayeHue, Korga onucatesibHas 4vacTb Kanobbl He
COOTBETCTBYET €€ NPOCUTENBHOM YacTW.

Hanpumep: B xanobe wnanoxeHa npocbba 06 OTMeHe NpuroBopa, a HapyweHUs 3akoHa, Ha
KOTOpble MMEETCS CChlfika B fOBOAAX Xanobbl, yCTpaHUMbl B NpoLeaype N3MeHeHUs npuroeopa.
[MoaTOMYy 4N19 OTMEHbI MpUroBopa v nepecmMoTpa Aena HeT 40CTaTOYHbIX NPaBOBbIX OCHOBAHWA.

PekomeHayeTca Npu NOAroTOBKE K 06}KanoBaHUIO NPUroBopa BHUMATENbHO U3Y4YUTb He
TONbKO CyAebHYy MNPaKTUKYy HAUWMOHA/bHbIX CyAO0B, HO, TaKXe, npeuefeHTHYH
npakTuKy EBponeickoro Cyga no npaBam 4YenoBeKa, PelwleHWA KOTOPOro He Bceraa
yCTaHaBAMBAOT HapyweHua Poccuiickmmmn Braactamu EsBponelickoir KoHBeHUMM O
3aWwuTe npaB 4YenoBeKa M OCHOBHbIX NpaB. CTaTUCTMKA TakoBa, 4To EBponenckuin Cyp,
Yyaluie OTKa3blBaeT B yA0BNETBOPEHUU WMHAMBMAYANbHbIX Xanob. Tem He meHee, npwu
o6)anoBaHuMKn npurosopa uenecoobpasHo 3apaHee NpesyCMOTPETb BO3SMOXHOCTU AN
obpauweHunn B EBponeickuin Cya no npasam 4yesioBekKa.

Huxe npuBeaeHa 0606LLEHHAA CTPYKTYPa KaccauMOHHOM ¥Kanobbl B KACCAaLMOHHbIN cya
obLwen PUCANKLUNU C NOACHEHNAMU NOo eé dopme U coaepKaHUIo.

B Cyneb6HY0 KOJIJIETHIO IO YTOJOBHBIM JleJiaM
N-ro KkaccallMoOHHOTO cy/ia 061 el IPUCIUKIIUU
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B COBEpIIEHUHU MPECTYIJIeHUH, MPeyCMOTPEeHHbIX CT. CT. YK PO, npu
006CTOSATENILCTBAX, U3JI0)KEHHBIX B IPUTOBOPE.
(konusi Npurosopa npunaraetcs)

Al'IeJIJIHLU/IOHHbIM onpegesieHueM Cyaa OTKAa3aHO B
YAOBJIETBOPEHHNHU aHeHﬂHHHOHHOﬁ »KaJI0OBbI.
(KOI'II/IFl anennaymMoHHOro onpenesieHnsa npl/lnaraech)

BmecTe c TeM, ykazaHHble PUTOBOP U alesUISLUOHHOE OlNpeJie/leHre MoAaexaT
OTMeHe, B CBA3U C HapylIeHUsIMU MaTePHUaIbHOTO U MPOLEeCCyaJbHOTO YTOJOBHOTO
1paBa, JONyIlleHHbIMU CylaMU NTePBOU U BTOPOM (anes/IiiMOHHOM) UHCTAaHIIU M.

B coorBeTcTBUM C 4.1, cT.401.15 VIIK P®, ocHOBaHUAMU OTMEHBI UJIU U3MEHEHUH
MPUrOoBOpa B KacCCalUOHHOM MOpsSJKe SABJAKTCA CYlleCTBEHHble HapyLIeHUs
YTrOJIOBHOTO H/WUJIX YTOJIOBHO-NIPOLIECCYaJIbHOTO 3aKOHA, MOBJIMSABILINE HA UCXO0/, JieJia.

Takue HapylleHUs 3aKOHA ObLIY AONYLIEHbl HUKECTOAUIMMU CyJaMH.

1.

[ns athekTMBHON NPOBEPKN [OBOAOB KAacCaLMOHHON xanobbl pekomMeHayeTcs
nocrnefoBaTeslbHO N YETKO M3NOXMTb 0BCTOATENbCTBA HAPYLWEHNUS HUKECTOALUMM
cyfamy HOpPM MmpoLeccyanbHOro U MaTepuanbHOro yronoBHoro npasa. [Mpn aToM,
3asBUTENI0 HAANeXUT pykoBoAcTBOBaThCA npeanucanuamu cr.401.16 YMNK PO,
yCTaHaBnMBawLWUMK npegesnbl nNpaB Cyaa KaccaluWoHHOW MHCTaHuuu, u c1.401.14
YK P®, onpeaensiowmmm BO3MOXHbIE PELIEHUS, KOTOPbIE MPAaBOMOYEH MPUHATb
CyA KacCauWOHHOM MHcTaHuuu. MoaTtomy, npocbba 3asBuTens B KaccalMOHHOM
Xanobe JomkHa COOTBETCTBOBATb 3TUM MOMOXEHWUSAM YrOMOBHO-NPOLECCYanbHOro
3akoHa. [Mpu aTOM, Cy KaccauuOHHOW MHCTaHUMK, ¢ yyeTom cT.cT.401.14 1 401.16
YMK, BnpaBe ckoppekTnpoBaTh Npocbby 3asBuTens TONbKO B CTOPOHY ynyylleHus
NONOXEHUS OCYXXOEHHOrO0. YXYALWWUTb NOMOXEHUE OCYXAEHHOIO CyL MOXET TONbKO
no 4oBodaM KaccauloHHOW xanobbl Npokypopa unn NoTepneBLIEro, Npu ycrosuu,
4yTO 3TV JOBOALI COAEpXKanucb Takxe B anennsauMoHHoi xanobe noTepneBLIEro
UM anennsuMoHHOM NpeacTaBneHnn Npokypopa.

HapyiieHuss HOpM YroJioOBHO-IIPOILleCCyaJbHOr0 3aKOHA CYJO0M IepPBOM MHCTAHIUU

BbIPA3UJIMCH B CJIEAVIOLIEM !

Cyzi0oM epBOUM MHCTAHI[UU He BbINOJHEHBI TPe6OBaHUS CT.CT. YIIK PO.

[Oanee B n.n.1.1.- 1.N kaccaunoHHOW xanobbl NPUBOAATCS (PaKTbl HaPYLUEHMWN
HOPM MpOLEecCyanbHOro  YronoBHOrO npaBa, [AOMyWeHHbIX CydoM NepBOM
UHCTaHuuu. Mpwn atom, cornacHo ¢1.400.1 YIK P®, Heobx0oauMo yunTbiBaTh, 4TO B
OTNMYMe 0T nopsaka anennsauMoHHOro 06XanoBaHWs, CyA  KacCaLWOHHOM
WHCTaHUMM NpOBepsieT N0 KacCauWOHHbIM xanobe, NpeacTaBeHN0 3aKOHHOCTb
npuroBopa, OnNpefeneHnss Wnum MnoCTaHOBMEHUS CyAa, BCTYMUBLUMX B 3aKOHHYIO
cuny. MNpeanaraemblit BapuaHT CTPYKTYpPbl KacCalMOHHOM Xanobbl npeanonaraet
€€ paccMOTpeHKe No npasunam CnioLHON KaccaLuu.



2.

Bce yTBepxaeHus B KaccaUMOHHOW xanobe 0 skobbl LOMYLEHHbIX Cygamu
HapylWweHnsx HeobXOAMMO MOATBEPXAATb CCbINKAMU Ha KOHKPETHbIE MaTepuansbl
YrofloBHOMO Aena, NpoTOKON cyaebHOro 3acefaHusi, a Takke, Ha AONOMHUTENbHbIE
MaTepuansbl, KOTopble He MOrfn OblTb NPEeACTaBNeHbl B HUXECTOSWMX CyAaax no
MPWUYMHaM, NPU3HAHHBLIM CYAOM KacCaLWOHHO! NHCTAHLWUWN YBAXKUTENbHbIMM.

HapyiueHuss HOpM MaTepHaJibHOr'0 YroJ0BHOTO NpaBa CYyA0M IEPBOM MHCTAHIIUU

BbIPDA3UJIMCH B CJIEAVIOIIEM:

CyJZiloM nepBOM MHCTAHIIMU HE YYTEHBI II0JI0XKEeHHS CT. CT. YK PO.

3.

[anee B n.n.2.1.- 2.N kaccalUWoHHOW *anobbl NpUBOAATCS (PaKTbl HAPYLUEHMN
HOPM YronoBHOro npasa, AONYLIEHHbIX CyLOM MepBoi MHCTaHuun. Heobxoanmo
yuntbiBaTh, 4TOo B OB30pax cygebHon npaktukn BepxosHoro Cypa P® n cygos
cybbekToB (hepepauynn cucteMaTu3MpoBaHbl TUMUYHbIE HApYLIeHUs cydaMu HOpM
YK PO, ycTpaHeHue KOTOPbIX MPOMUCXOAMUMO B BbILWECTOAWMX Cyaax NocpeacTBOM
W3MEHEHNS MNpWUroBopa B YacTy KBanudukauun [EesHWUS, UHKPUMUHUPOBAHHOTMO
ocyxneHHomy. Takoe npaBo NpeaoCTaBeHo Cyay KacCalWOHHON MHCTaHUMK B 1.6,
4.1, ¢1.401.14 YNIK P®.

Mpn NOArOTOBKEe KacCaLUMOHHOW xanobbl WM NOArOTOBKE K y4acTM B cyde
KacCaLlMOHHOM  MHCTaHUMM  HeobxoauMMO  PYKOBOACTBOBATbCH — PasbSCHEHUSMU
BepxosHoro Cyaa P® B [MoctaHoBneHun Mnedyma BC P® Ne19 ot 25.06.19 r «O
npuMeHeHun cygamm Hopm nasbl 47.1. YK PO, perynupytowmx npow3BoACcTBO B
CyAe KacCalLMOHHOW MHCTaHUuny, a Takxke, B [octaHoBneHun Mnenyma BC PO Ne55,
0T 29.11.16 1 «O cyaebHoM npuroBope».

[loBogbl KacCaLMOHHOW Xanobbl 0 HapyLWeEHWUN CYAOM anennsLMOHHON MHCTaHLMK
nopsigka yroroBHOro Cy4ONPOU3BOACTBA LienecoobpasHo NpUBOAUTL C YYETOM HOPM
masbl 45.1 YK P® «[MponsBo4cTBO B Cyae anennsuMoHHON UHCTaHLMWY , HapyLleHne
KOTOPbIX MOXET MOBMEYb OTMEHY anennsaunoHHOro onpeaeneHns (noCcTaHOBMEHUS) C
HanpaBfeHNEM ena Ha HOBOE anennsLMOHHOe PacCMOTPEHME.

CysoM anesuIIUOHHOM MHCTAHI MU He BbINOJHEHbl TpeboBaHUs CT.cCT. 389.15 -
389.18 VIIK P®, persnameHTUpylOLMe OCHOBAaHUA [JJ OTMEHbl WJU HU3MeHEeHMUSs
NpPUTrOBOPa, a TakkKe He y4yTeHbl pasbsicHeHUs [lienyma BC P® B [locTaHOBJieHUH
Ne26 ot 27.11.12 r «O npyvMeHEeHUU HOPM YTOJIOBHO-IIPOLECCYaJbHOI0 KOJeKca

Poccutickonn ®enepauuu, peryjupyroluUx MPOU3BOACTBO B CyJe amnessIiMOHHOU

HWHCTaHLHUHU».

HaDymeHI/IH HOPM YTOJIOBHO-TIPOLECCYAJILHOI'O 3dKOHA CyJ0M aneJJIALUOHHOU

UHCTAHIUH BbIPA3UJINCH B CJIECAVIOLIEM:

[Oanee B n.n.3.1.-3.N kaccaynoHHOM xanobbl NPMBOASTCS AOBOAbI 3asBUTENS O
thakTax HapyLeHuin Hopm YTIK cygom anennsunoOHHON MHCTaHLMWK.



CynonponsBoACcTBO B Cyde anennuyoHHON WHCTaHLUUM PerynupyeTcs Hopmamu
[nasbl 45.1 YTK P®. MNoaTtomy, HapyLieHre cynoM anennsauuoHHON UHCTaHLMK nopsiaka
PacCMOTPEHNSI YTONOBHOMO fena B anennsuMOHHOM MOpsake SABMSETCS NpeaMeToM
MPOBEPKN CO CTOPOHbI BbILIECTOALLENO Cyaa KacCauMOHHON MHCTaHUMK. OBSA3aHHOCTbIO
cyfa anennsauuoHHON NHCTaHLWUN ABNSETCS UcnpaslieHne cyaebHbIX owmnbok Ha cTagum
BCTYNNEHNS B 3aKOHHYIO CuITy cyfebHOro akta cyaa nepeovt WHCTaHUuKW. Mo3aTomy, Hu
OLMH He3aKOHHbIN UM HEOBOCHOBAHHBIA NMPUrOBOP He [OMKEH BCTYMUTb B 3aKOHHYIO
cuny. 3asBUTENsAM PEKOMEeHOYeTCs O3HAKOMMEHWE C Pas3bACHEHUSMU W yKasaHUAMMU
Konctutyumontoro Cyga Poccuiickon ®efepalum no Bonpocam fraBeHCTBa npasa W
KpuUTEpUeB COOTBETCTBIUS NPUHLMNAM npaBocyaus obxanyembix cyaebHbIX akToB.

HapyineHus HOPM MaTepHaJbHOI'O VIOJIOBHOI'O IIpaBa CYAOM aNeJIJISIIMOHHOU

HWHCTAHIIMH BbIPA3UJIMCH B CJIEAVIOIIIEM :

[anee B n.n.4.1.-4.N kaccaunoHHOW xanobbl NpUBOAATCS (PaKTbl HAPYLUEHWN
HopmM YK PO, gonyuieHHbIX Cya0M BTOPOMN (anennsiuyoHHON) UHCTaHLMMK.

[Ipy Takux o06CTOATENbCTBAX, O0OKajayeMble TMPUTOBOP HW aleJslMOHHOE
onpeneneHue (IOCTAaHOBJE€HUE) He MOTLYT ObITb MNPU3HAHbI 3aKOHHBIMU U
000CHOBAaHHbIMU, W TMOAJEKAaT OTMeHe MO0 /[JA0BOJAaM HACTOsAIEN KacCalMOHHOU

KaJI00HI.

MockonbKy AENCTBYIOWMM 3aKOHOAATENbCTBOM NPeayCMOTPEHbI 4B cyaebHble
WHCTaHUMK, NOMHOMOYHbIE paccMaTpuBaTh KacCauWOHHblE Xanobbl B nopsgke
KaccalMOHHOro npousBogcTtBa — KaccauuoHHble cygbl OOLWENR  pUCANKLMK
(cnnowHas n BeibOpoYHas kaccauus B 3aBUCUMMOCTM OT 06Xanyemoro peLieHus)
CypebHas konnerus no yronoeHbiM fgenam BepxosHoro Cypa Poccuiickoin
®epnepauyun (BbibopouHas kaccauus), To, 3asBUTENAM HaANEXWT 3HaTb, 4TO
obpaliaTbCs € KaccauuoHHoi xanobon B CyaebHywo konnermto BC PO moxHo
TONbKO nocne obpalyeHns ¢ KacCcaLMOHHOM xanobon B KacCaLMOHHLIA cya obLe
topucaukumm (n.2, 4.1, ct.401.3 YIK P®).

Ecnn kaccaunoHHas xanoba paccmatpuBanacb B KaccauvoHHOM cyde obuien
OPUCOMKLMN B MOPAAKE CNMOLHONA Kaccauuu, TO, K KacCauWoHHOW xanobe B
CynebHylo  Konnernto no  yronioBHbIM — AeflaM  npunaraetcs  KaccauyMoHHOe
NOCTaHOBIEHWE KacCaLyOHHOro cyaa 06LEen PUCANKLMN.

Ecnn kaccaunoHHas xanoba paccmaTtpuBanacb B KaccauvOHHOM cyde obuien
opUCaMKLMN B nopsiake BbIBOPOYHOM Kaccauuu, TO, 06xanoBaTb MOCTAHOBEHWE
cyaby 06 oTKasze B nepepave matepuanoB gena Ha paccmotpeHue B CyaebHyto
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Konnernio kaccauuoHHoro cyga oblei topucaukuum He Tpebyetcs. Torga 3aTo
NOCTaHOBIIEHNE NpunaraeTcs K kaccaluoHHoi xanobe, Hanpasnsemon B CyaebHyio
konneruio no yrofoeHeIM fenam BepxosHoro Cyaa Poccuiickon ®efepaumu.

B kaccaunoHHyto xanoby, Hanpasnsemyo B CyaebHyo KOnnerno no yrornoBHbIM
nenam BepxosHoro Cyga PO, MOXHO BKMNOYATb LOBOAbI-BO3PAXEHUS HA BbIBOAbI
CyAbW KaccauuoHHOro cyda obLien topucaukumn B noctaHoBneHnn ob oTkase B
nepepaye kaccaunoHHom xanobbl Ha paccmotpeHne B CygebHylo  Konneruio
kaccaunoHHoro cyaa oblen tpucaukumm, oaHako, npocbby 06 OTMEHe Takoro
NOCTaHOBMEHNS CyAbM WM3naraTb HEMb3s, NOCKOMbKY TAKOe PELUeHME HE BXOAWUT B
NpeaMeTHYI0 KOMNETEHUMIO BbILECTOSALLEro Cyaa KacCalMOHHOM MHCTaHUuUK (CT. CT.
401.14 n 401.16 YINK P®). Bmecte ¢ Tem, peKOMEHOYETCS HE OrpaHuM4MBaTbCs
TONbKO 3aMeHOI CyAa KaccauWOHHOW MHCTaHLMKM, Kak agpecaTa xanobbl, a yyecTb
BbIBOAbl CyAbW KacCalMOHHOrO cyda ObLien HpUCAMKLMW 1 CKOPPEKTUPOBATb
[0BOAbl KaccauuoHHoi xanobbl. Ecnu cygbs BepxosHoro Cyga cormacutcs ¢
[0BOAAMM KaccalMOHHOM xanobbl, TO, KaccauuoHHas xanoba Gyaet nepenaHa Ha
paccmoTpeHne B CyaebHyto Konnermto no yronoBHbIM AefaM KaccalWoHHOro Ccyaa
obuen topucaukumu (ecnn kaccauyuoHHas xanoba He paccmaTpuBanacb B 3TOM
cyae) wnu Ha paccmotpeHue B CygebHyl0 Konnermtw Mo YronoBHbIM genam
BepxosHoro Cyaa P® (ecnu kaccauymoHHbIR cyq obLyen topucaukymm paccmaTtpuean
KaccaLnoHHYt0 xanoby ¢ BbIHECEHMEM COOTBETCTBYIOLLErO PELLEHNs, KOTOpoe Aanee
Obino obxanoBaHo B KaccaunoHHoM nopsgke B CyaebHy KONMeruio no yronoBHbIM
nenam BepxosHoro Cyga Poccuiickoin ®epepauun).

Pykoeodcmeysicb u.1, cm.401.15, a makaxce n.n.1,2, cm.389.15; n.n.1-4, cm.389.16;
y.1,cm.389.17 u YIIK P®, -

MNPOIIY:
[Ipurosop

paﬁOHHOFO CyJda B OTHOLIEHHH N aneJIJIA0MOHHOE

ornpejgesieHHe OTMEHHUTD.

HampaBuThb yrojloBHOE /1€J10 HA HOBO€ pacCMOTpPEHHE B Cy/J| IEPBOM MHCTAHIUHU
B UHOM COCTaBe Cy/a.

Mepy Inpece4eHrud B OTHOIIEHHUH B BUJ€ €ro CoAepXaHud I11ona CTan(efI
OTMEHUTD.

[IpusoxeHue:

opAep aABOKATa HA 3alIUTY

NpPUTOBOP

B Cy/le KacCallMOHHOU UHCTAHI[UH;

PaloOHHOTO CYyAa;

aneJIIIIMOHHOE NTOCTaHOBJIeHUe (onpejiesieHue) cyna (cyabu);

KaccallMoOHHOe MOoCTaHoBJieHHWe N-ro KaccalMoOHHOro cyZa o6Ied HpUCAUKIUU
WJIM TIOCTAHOBJIEHHE CYAbH KAaCCAallMOHHOIO cyJla 06Iel IPUCAUKIUU (eCcqU paHee
3asgBUTEJIb HANIPaBJIsLJ KacCallMOHHYIO ’KaJlo0y B 3TOT CY/l KACCAallMOHHOW MHCTAHIIUH);

- KOIIMU UHBIX JOKYMEHTOB (IpHU HEOGXOAMMOCTH UX NMPEJOCTaBJIeHUA);

3aU_[I/ITHI/IK, aZIBOKAT



